
Depiction Releases and Trademark 
Licensing Letters 

RIGHTS OF PUBLICITY AND PRIVACY 

Depending upon the state in which they live, people may have the right to control the 

commercial use of their likenesses called the right of publicity. And if you take somebody’s 

likeness, especially a celebrity’s, and make it appear as if they are endorsing your work, they 

might be able to sue for false endorsement. Additionally, depicting real people in a way that 

damages their reputations may give rise to claims of defamation or false light, and using a 

copyrighted photograph of somebody to create your drawing may raise the specter of 

copyright infringement.  

All of these causes of action have defenses: First Amendment and fair comment among them. 

However, if you are planning on turning your characters into merchandisable properties, you 

will need to secure permission from individuals whose likenesses you’ve copied. Heck, if you 

plan on getting your work published by a publisher, you will have to contractually promise that 

you have the rights to all real persons depicted in the comic book, so you might as well get 

them now. 

Example: You may have modeled the design of an incidental thug on the sour-faced 

coffee truck barista who gets your order wrong every morning. And, generally, people 

do not have a right of privacy over noncommercial uses of their images filmed while 

they are on a public street.  



As a result, you may not be legally required to get a release from the barista, as long as 

you’re careful not to defame her or use her image for commercial purposes or in 

merchandising.  

However, any publishing agreement you sign, and in every errors and omissions (E&O) 

insurance policy which covers your company, will almost certainly have a contractual 

requirement that you obtain a written release from every person whose likeness you 

used as well as for every bit of trademarked or copyrighted material shown in your 

comic. 

Caution box: Depiction Release 

THE BOTTOM LINE: As a general rule, if a person is identifiable in your comic, you need to 

worry about depiction releases. 

--- 

Contract: Simple Depiction Release 

For the sum of $_____ and other good and valuable consideration received, and as full and 

complete payment for all rights and releases granted hereunder, I hereby grant to________ 

(hereinafter “Creator” or “you” or “your”), and its assigns and licenses the ownership and any 

and all rights to use any and all of the depictions you have drawn or taken of me, in whole or in 

part, including illustrations, drawings, sketches, paintings, caricatures, photographs, voice 



recordings, video footage, film footage, likenesses, sobriquets, or any other recording or 

representation of me, whether that depiction is recorded or rendered in natural media, 

digitally, photographically, film, video, audio, or still photography, or any other medium, now 

known or hereafter developed (the Depiction). You may include my Depiction in your comic 

book, tentatively titled________ (the “Comic”), and any derivative thereof. 

I give up any and all rights to the Depiction and assign them to you. These rights include, but 

are not limited to, copyright, trademark, rights of publicity, rights of privacy, and moral rights. 

You may copyright the Depiction in your name. You may use my name in connection with the 

Depiction. I hereby waive, release, and discharge any claims I may have for libel, defamation, 

misappropriation of right of publicity, invasion of privacy, intentional or negligent infliction of 

emotional distress, or any other claim I may have resulting from your use of the Depiction. The 

rights I grant to you in the Depiction are perpetual and irrevocable and may be transferred by 

you to any other party at your discretion. Coupled with your ownership of the Depiction, I grant 

you the rights to sell, display, perform, distribute, publish, republish, commercially exploit, use 

in advertising, promotion, and to create derivative works from the Depiction and any work 

which embodies it. You have complete discretion to edit or otherwise modify any work in which 

the Depiction appears and to use the Depiction in any manner related to the Comic, its 

exploitation and promotion, without any further remuneration to me. You may take my 

Depiction and create unflattering caricatures; merge my Depiction with other real people or 

with fictitious ones; and modify my Depiction in any manner of your choosing, in your sole 

discretion, regardless of whether the result is unflattering or unpleasant to me. 



I shall indemnify you and hold you harmless from any claims or actions arising from any 

misrepresentations I have made in this release. You are not obligated to use the Depiction or to 

exploit any of the rights I have granted. All rights conveyed inure to the benefit of you and your 

assigns. I am of full legal age and capacity and fully understand the rights I am assigning or 

waiving. I am freely and voluntarily entering into this Agreement, and have read and 

understood each and every provision, as set forth herein. I agree that any interpretation of this 

Agreement shall not be construed against a party by virtue of its having drafted the terms and 

conditions hereunder. This is the entire agreement between me and the Creator. In entering 

into this Agreement, I have not relied on any statements by the Creator or anyone else 

regarding the nature of the film, its content, or how I will ultimately be depicted. This release 

shall be interpreted according to the laws of the State of [insert your state here]. 

Name and Contact information: [insert the contact information of the person being depicted] 

Signature_____ 

[The person being depicted should sign the release] 

Depicting Minors 

For a child, the depiction release will require the signature of a parent or legal guardian. 

Additionally, the parent should agree as follows: 

Depiction Release: Child 

Parent/Guardian acknowledges that he/she has read, understood, and agrees to all of the 

terms, conditions, grants, and waivers contained in the release. Parent/Guardian understands 



that the Creator is relying on the rights and releases conveyed under this document, the loss of 

which by the Creator cannot readily be compensated through the awarding of monetary 

damages. The Parent/Guardian represents, warrants, and guarantees that neither they, nor the 

child, will disaffirm this release any time, whether as a minor or as an adult. 

 

Keep in mind that under the laws of most states, minors may be able to disaffirm a contract, 

that is, to void their obligations under a contract. Although the preceding parent/guardian 

clause may not provide iron-clad protection against the release being disaffirmed by the child, it 

should obligate the parent/guardian to avoid encouraging or helping the child disaffirm the 

release.  

CAUTION BOX: No Fraud or Misrepresentations Allowed! 

Most courts will try to view the depiction release in a light most favorable to the person whose 

depiction you are using. If your subject can persuasively argue that he was misled as to how you 

would use his depiction or that you have defrauded him into signing the release, the court may 

void your release. If you are planning to use the depiction in a way that a subject might object 

to, make sure to include language in the release that describes that use. 



Example: “Creator may use your Depiction in any manner, including portraying you as a giant 

demonic worm.”   

For more about portraying celebrities as giant worms, see “The Winters of our Discontent” in 

Appendix H of the book. 

Tip—They Can’t Rely on You 

Always include language in your depiction release that specifically states that the subject is not 

relying on any statements or representations by you or your associates on the nature of the 

comic book or how he or she will be depicted. 

OTHER PRIVACY RIGHTS 

Creators need to be careful to avoid stepping on the privacy rights of the people they depict. 

The extent to which privacy rights are recognized drastically differ from state to state. What a 

creator may do freely in one state may be actionable in another. As with most torts, consent is 

a valid defense to these causes of action. 

There are four basic kinds of invasions of privacy: 

 Infringement of the right of publicity (previously discussed) 

 Intrusion upon seclusion 

 Public disclosure of private facts 



 False light 

INTRUSION UPON SECLUSION 

Intrusion upon Seclusion1 is, perhaps, what is typically thought of when we think of invasion of 

privacy. 

For a comic creator to be liable for intrusion upon seclusion, all of the following elements must 

be present: 

 The artist intrudes, physically or otherwise, upon the privacy, solitude, or personal 

affairs of his subject. 

 The intrusion must be of a kind that is objectionable to a reasonable person. 

 The intrusion must occur where the subject has a reasonable expectation of privacy. 

Example: Inspired by the autobiographical graphic novel “Persepolis,”2 Carla Creator is 

writing an indie comic about her own life experiences: She wants to tell the world about her 

former career working for a money-launderer in the dry-cleaning industry. She tails her old 

boss, Gus Grimes, CEO of Clean As A Whistle, Inc., a dry-cleaning chain. Hoping to get some 

dirt on his money-laundering activities, she sets up her camera in an apartment across the 

street from his house. She’s going to film him, and then write her book using the dialogue 

she captures, and create her drawings based upon the images she captures. Using a video 

camera with a powerful telephoto lens and a powerful microphone, she peers into the 

window of his house, recording his secret business dealings.  

                                                      
1
 Restatement (Second) of Torts §652B. 

2
 “Persepolis” by Marjane Satrapi 



Mr. Grimes may be able to sue Carla for the tort of intrusion upon seclusion. However, if 

Carla waited until Mr. Grimes was in a public park before photographing him, she might 

have a successful defense against this claim: She would argue that there is no reasonable 

expectation of privacy for conversations occurring in a public place. 

PUBLIC DISCLOSURE OF PRIVATE FACTS 

A comic book creator can be sued if he or she publishes private facts about the subject. For a 

creator to be liable for public disclosure of private facts,3 all of the following elements must be 

present: 

 The creator writes a book which divulges private facts about the private life of the 

subject. 

 The book is shown to others (this is referred to as publication, even though it is a book). 

 The publication of these facts would be highly offensive to a reasonable person. 

 There is no legitimate public interest in the disclosure of these facts. 

Example: Carla Creator wants her readers to know everything about Gus Grimes—including 

the fact that he is secretly a homosexual. Carla learned of this from a friend of hers who 

works as a nurse in Mr. Grimes’s doctor’s office, where Mr. Grimes was tested last year for 

HIV. She draws meticulous illustrations of the lab reports showing Mr. Grimes’s medical 

condition, and includes it in her graphic novel.  

                                                      
3
 Restatement (Second) of Torts §652D. 



Once again, Mr. Grimes may be able to sue her for invasion of privacy, this time for “public 

disclosure of private facts.” However, if Carla had obtained facts concerning Mr. Grimes’s 

sexual preference from a public record, she would have a good defense. Furthermore, if Mr. 

Grimes were a politician running on a platform in which he publicly attacked homosexuality, 

Carla would be able to defend the lawsuit brought against her on the grounds that “outing” 

Grimes and showing the hypocrisy of his platform was in the public interest. 

Carla may have also violated the Federal HIPAA law, which protects the privacy of medical 

records, and thus may be looking at jail time. 4 

FALSE LIGHT 

False light5 is similar to defamation in some respects (see Appendix D: “Defamation,” What is 

actionable here is publishing false information about someone that attributes to that person 

viewpoints that he or she does not hold or actions that he or she did not take. 

For a comic book creator to be liable for the tort of publicly placing a person in a false light, all 

of the following elements must be present: 

 The comic creator publishes false facts about the subject. 

 A reasonable person would find these false facts highly offensive if the false facts were 

told about him or her. 

 The creator had knowledge or acted in reckless disregard of the falsity of the published 

facts. 

                                                      
4
 42 U.S.C. 1320d-6. 

5
 Restatement (Second) of Torts §652E. 



 If the published information is a matter of public interest, or concerning a public figure, 

the creator must have acted maliciously. 

In contrast to defamation, the false light tort requires a higher level of publicity not required by 

defamation. And unlike the requirements for defamation, a person placed in a false light does 

not have to show harm to his reputation, but may only need to show he suffered mental 

distress or indignity from the false publication. 

Example: Carla Creator has tailed Grimes for days. Her camera catches him heading into a 

McDonald’s restaurant to use the bathroom. Knowing that Grimes is a strict vegetarian, she 

draws him going into the McDonald’s and gorging himself on hamburgers. She finishes the 

sequence with a panel of Grimes leaving the restaurant and patting his stomach. People 

reading her book assume that Grimes loves to stuff his face with cheeseburgers. When he 

discovers that people think he is a carnivore, Grimes suffers a nervous breakdown. She is 

portraying him in a false light, and Grimes would be able to sue Carla yet again. 

 

 

 

 

 

 

 



Trademark License Letter   

If you plan on featuring a trademark or logo prominently within your comic, the best practice is 

to get permission from the trademark owners, and the best way to do that is with a trademark 

clearance letter. It is common practice to first contact the trademark’s owners and to explain 

your needs. You will probably need to send them your script or pages from the comic that 

contains their mark. Assuming you’re not using their mark in a disparaging manner (see 

“Trademark Tarnishment,” Appendix D, the best way to pitch this to a trademark owner is as a 

form of free advertising. 

Once the trademark’s owners have agreed to let you use their trademark in your comic, follow 

up your telephone conversation or e-mail with a letter of agreement. This very simple release 

is often drafted in the form of a letter from the trademark owner to you or your publishing 

company, granting you the non-exclusive right to use the trademark in your book. 

TRADEMARK LICENSE LETTER 

Dear [Your name or your publishing company’s name] 

We, [Trademark Owner’s name or company], are the owners of the following trademark(s) 

(the “Trademarks”): 

1. 

2. 

3. 

You have requested our permission to include the trademarks in your comic book or graphic 



novel, currently titled [insert your comic book title] (the “Comic”).  

For good and valuable consideration, the sufficiency of which is hereby acknowledged, we 

hereby grant you the irrevocable, perpetual, non-exclusive rights to use the Trademark(s) in 

any manner you so choose, in your sole discretion in connection with the Comic. These rights 

include, but are not limited to, the right to depict, illustrate, draw, narrate, digitize, depict, and 

to otherwise use the Trademark(s) in your Comic, in any advertising, promotional, and 

marketing materials related to the Comic, in any and all media, manner of duplication, 

exhibition, reproduction, transmission, or display now known or hereafter invented in 

perpetuity throughout the universe.  

We hereby waive any rights of approval over the Comic, as well as any claims for trademark 

and trade dress infringement, trademark dilution (including tarnishment and blurring), false 

endorsement, trade libel, and copyright infringement arising out of your use of the Trademarks 

in or in connection with the Comic, as is herein contemplated. 

The rights granted herein are fully assignable and transferable to your licensees, assigns, and 

successors. We hereby warrant and represent that we are the owners of the above-referenced 

Trademark(s) and that we have the power to grant the license in rights herein. We agree to 

indemnify you for any breach of these representations or warranties and against all claims, 

expenses, damages, arising from our breach of this agreement. 

Sincerely,_____ 

[Trademark Owner] 


